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I. SUMMARY 

OACBDD, as the representative of all 88 county boards of developmental disabilities ("DD 

Boards") should be permitted to intervene as a matter of right, or, alternatively, permissively. 

DD Boards have interests which will be substantially affected by this litigation and State 

Defendants may not protect these interests, especially the interests which differ from positions of 

the State Defendants. 

If intervention as a right is not granted, the Court should grant permissive intervention. The 

Motion to Intervene was timely filed and there are issues of law and fact which DD Boards have 

in common with the State Defendants. Allowing DD Boards to intervene will not delay or 

unduly complicate the proceedings; the involvement of the DD Boards is critical to any 

resolution of this dispute. 

II. THIS COURT SHOULD FIND THAT OACBDD BE PERMITTED TO INTERVENE 
AS A MATTER OF RIGHT 

A. General Standard for Intervention as a Right 

Plaintiffs correctly identify the four elements required under Fed. R. Civ. P. 24(a)(2). A 

proposed intervenor must show that "(1) the application was timely filed; (2) the applicant 

possesses a substantial legal interest in the case; (3) the applicant's ability to protect its interest 

will be impaired without intervention; and (4) the existing parties will not adequately represent 

the applicant's interest." Blount-Hill v. Zelman, 636 F.3d 278,283 (6th Cir. 2011). Plaintiffs are 

incorrect in their conclusion that OACBDD does not comply with all of these requirements. 

In Purnell v. Akron, 925 F.2d 941, 950 (6th Cir. Ohio 1991), the Sixth Circuit stated: 

Rule 24 is broadly construed in favor of potential intervenors. [citations omitted] . . . "The 
need to settle claims among a disparate group of affected persons militates in favor of 
intervention."; Advisory Committee Note to Rule 24(a)(2) ("If an [applicant] would be 
substantially affected in a practical sense by the determination made in an action, [the 
applicant] should, as a general rule, be entitled to intervene .... "). 



These principles have been adopted by this Court in Am. Cas. Co. of Reading, P A v. Cant'! 

Props., 2012 U.S. Dist. LEXIS 21949 (S.D. Ohio Feb. 22, 2012) 

B. OACBDD Has Sufficient Legal Interest 

1. Standard for Interest Necessary to Support Intervention 

The Sixth Circuit case law indicates that the circuit has an expansive notion of the interest 

sufficient for intervention under Rule 24(a)(2). Grutter v. Bollinger, 188 F.3d 394, 398 (6th Cir. 

1999). A close case calls for intervention.ld. 188 F.3d at 399. Accord Michigan State AFL-CIO 

v. Miller, 103 F.3d 1240, 1247 (6th Cir. 1997); Reliastar Life Ins. Co. v. MKP Invs., 565 Fed. 

Appx. 369, 371 (6th Cir. Ohio 2014). This Court followed these directives in Vasandani v. 

Dublin Green Condo. Owners' Ass'n, 2014 U.S. Dist. LEXIS 80898, 5-6 (S.D. Ohio June 13, 

2014). 

2. The Interests of OACBDD are Substantial 

OACBDD's membership includes all 88 DD Boards in Ohio. Plaintiffs do not focus their 

objection on OACBDD's ability to represent the interests of its member DD Boards, but on their 

assertion that DD Boards lack a cognizable interest in the instant litigation. The summary of the 

role ofDD Boards in Ohio's system of care for persons with DD is laid out in pages 2-8 of 

OACBDD's Motion to Intervene (Doc. #68). The DD Boards are key in the provision of both 

Medicaid and non-Medicaid services. 72% of the funding for community-based services comes 

from resources provided by the DD Boards. Id. Exh. B. No meaningful change in the system of 

care in Ohio will fail to affect the role of DD Boards or could be implemented without 

substantial involvement by the DD Boards. 

Even changes which are purely Medicaid in scope will impact DD Boards in their role as 

local Medicaid administrators and the need to provide adequate infrastructure for community-
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based Medicaid services. Id. pp. 5-6. A substantial percentage of match for HCBS waivers 

comes from local DD Board resources. Id. pp. 6-7. 

Plaintiffs assert that their claims for relief are "focused entirely against the state of Ohio." 

Plaintiffs' Response in Opposition to Motion to Intervene, Doc. #73, p. 4. While it is true that 

their complaint names only state defendants, their assertion fails to recognize the central role that 

DD Boards provide in the development, management and monitoring of community-based 

resources. 

3. Case Law Cited by Plaintiffs Does Not Rebut the Substantial Character of 
OACBDD's Interests 

Plaintiffs argue that the interest ofDD Boards is purely economic and does not amount to a 

substantial interest which justifies intervention under Fed. R. Civ. P. 24(a)(2). The case law 

which Plaintiffs cite relies on facts which have no bearing on Ohio's system of services. 

Plaintiffs argue that the United Sates v. Tennessee, 260 F.3d 587 (6th Cir. 2001) is "strikingly 

similar" to the instant litigation. Even a cursory review of the facts in Us. v. Tennessee shows 

that there are very few similarities. The intervenor in Us. v. Tennessee, Community 

Rehabilitation Agencies ofTennesee ("CMRA") was an association of non-profit agencies which 

provided services for people with mental disabilities in community placements. The members of 

CMRA were private and there is no showing that they had any statutory role in the service 

system. CMRA, in fact, defined as its reason for intervention "to protect the regulatory and 

economic interests of community providers and to assure that sufficient other resources are 

provided to the community in a timely manner. .. " Id. 260 F.3d at 593. There are no facts which 

show that CMRA members contributed any part of the funding for the services in question, much 

less 72% ofthe resources for community-based services. The Court observed that, in Tennessee, 

. "it is the State's responsibility to assure that 'resources are provided in the community"'. 
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The opinion ofthe Sixth Circuit in Us. v. Tennessee, moreover, focused primarily on the fact 

that CMRA had delayed filing its motion to intervene until after the judges in the consolidate 

cases had approved a community plan, resolved all substantive issues and given preliminary 

approval of settlements. Id The Sixth Circuit chided CMRA for delaying so long in filing to 

protect its economic interest. 

Blount-Hill v. Board of Education, 195 Fed. Appx. 482 (6th Cir. 2006) also does not support 

Plaintiff s position. The Sixth Circuit affirmed the denial of a motion to intervene by White Hat 

Management, LLC, ("White Hat"), a professional education management firm providing services 

to community schools. White Hat's interest in seeking to intervene was economic in nature as 

state funds were the sole source of funding for community schools. The Sixth Circuit concluded 

that White Hat lacked a substantial legal interest in the litigation for purposes of Rule 24(a) in 

large part because White Hat's interest did not concern the constitutional or statutory violations 

alleged in the litigation, and its economic interest in preserving its funding was insufficient for 

purposes of intervention. Like CMRA in Us. v. Tennessee, White Hat had no statutory duty to 

provide, coordinate or fund the services in question, nor was White Hat a primary source of 

funding for community services. 

Likewise, Reliastar Life Ins. Co. v. MKP Invs. , 565 Fed. Appx. 369, 371 (6th Cir. Ohio 2014) 

is not helpful to Plaintiffs. Reliastar, to the contrary, affirmed that: 

this circuit "subscribe[s] to a rather expansive notion of the interest sufficient to invoke 
intervention of right," Grutter v. Bollinger, 188 F.3d 394, 398 (6th Cir. 1999) (citation and 
internal quotation marks omitted), and "an intervenor need not have the same standing 
necessary to initiate a lawsuit in order to intervene in an existing district court suit where the 
plaintiff has standing." Providence Baptist Church v. Hillandale Comm., Ltd., 425 F.3d 309, 
315 (6th Cir. 2005) (citation omitted) 

The facts in Reliastar bear no relation to the issues in the current case. Two banks were seeking 

to intervene in a declaratory judgment action which sought rulings that certain life insurance 
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policies issued by MKP Investments were void because they had been fraudulently procured. ld. 

565 Fed. Appx. 370. The putative intervenors had pursued independent remedies against MKP, 

but sought intervention to "protect its contingent interests in [MKP] policy proceeds because 

they are the only assets that could potentially be applied to a future judgment. . . " ld. at 372. The 

Sixth Circuit rejected the argument that there was a substantial interest because, as the Court 

observed, the sole interest is the "prospective collectability of a debt" and, if such an interest 

were sufficient to support intervention, "virtually any creditor of a defendant [could] intervene in 

a lawsuit where damages might be awarded." ld.(citations omitted). 

C. Interests of OACBDD Are Not Adequately Represented by State Defendants 

1. Standard for Adequacy of Representation 

The Sixth Circuit case law indicates that only a minimal showing of possible inadequate 

representation is required. Grutter v. Bollinger, 188 F.3d 394,399 (6th Cir. 1999). Accord, Am. 

Cas. Co. of Reading, PA v. Cont'l Props., 2012 U.S. Dist. LEXIS 21949 (S.D. Ohio Feb. 22, 

2012). The Sixth Circuit in Purnell v. Akron, 925 F.2d 941 , 950 (6th Cir. Ohio 1991) noted that 

"Interests need not be wholly 'adverse' before there is a basis for concluding that existing 

representation of a 'different' interest may be inadequate (citations omitted)." 

In Michigan State v. Miller, 103 F.3d 1240, 1247 (6th Cir. Mich. 1997), the Sixth Circuit 

stated: 

Although a would-be intervenor is said to shoulder the burden with respect to establishing 
that its interest is not adequately protected by the existing parties to the action, this burden "is 
minimal because it is sufficient that the movant prove that representation may be . 
inadequate." [Citation omitted] One is not required to show that the representation will in fact 
be inadequate. For example, it may be enough to show that the existing party who purports to 
seek the same outcome will not make all of the prospective intervenor's arguments. Citations 
omitted; emphasis supplied. 
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2. Interests of OACBDD Are Not Co-Extensive with Interests of State Defendants 

Plaintiffs are incorrect that the "Defendants and OACBDD share the same ultimate 

objectives in defending the legality of Ohio's service system." A review of the positions adopted 

by OACBDD on August 8, 2016 1 demonstrates that the interests ofOACBDD members are not 

totally co-extensive with those of Defendants: 

OACBDD Position (Exh. A) Difference from State 
Defendants 

Point C under Heading "As people with developmental The Ohio Departments have, in 
in Exh. A labelled disabilities prepare to move out of the past, generally required DD 
"Large Intermediate an ICF, they must have fully state- Boards to cover match for 
Care Facilities (ICFs)" funded waivers available to them Waivers. 

that follow them into the 
community." Even for waivers for which the 

State provides the initial match, 
DD Boards may be required to 
provide match after a certain 
period or for additional services 
required under changes to the 
individual's service plan. 

Point A under Waiting "The State of Ohio must increase its OACBDD agrees with Plaintiffs 
Lists share of waiver match to reduce that the State should increase 

disparity in accessing services and allocation of State-funded 
supports; " Waivers. 

Points A, B, C under A. The State of Ohio must maintain See comments above. 
State Waiver the current number of state-funded 
Allocation Disparaties Waivers; 

B. The State of Ohio must increase 
its share of waiver match for new 
waivers; and 

C. The State of Ohio must fully fund 
match for new waivers that are the 
result of state or federal mandates. 

1 Attached as Exhibit A as confirmed in the affidavit of Bridget Gargan, Exh. B. This position 
paper was conveyed to counsel for Plaintiffs and Defendants on August 18, 2016. Exh. B. 
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OACBDD Position (Exh. A) Difference from State 
Defendants 

Point A under The State of Ohio must revise its The employment data collected 
Sheltered Workshops employment data collection tools by the State is seriously flawed. 

and processes to ensure data Data at the local level is best 
collection is more efficient and obtained through local DD 
accurate; Board data. 

Point D under Independent of actions by the State This focuses on the unique role 
Sheltered Workshops of Ohio, county boards ofDD must which DD Boards have in 

take the lead in researching and development of local resources 
developing alternative models for and building relationships with 
employment and vocational services partners at the local level to 
by collaborating with local, regional, increase opportunities for 
and statewide partners. employment outside of 

workshops. 

The answer which OACBDD has submitted in connection with its Motion to Intervene affirms 

that members of OACBDD believe that the resolution of outstanding issues should not be 

addressed in the context of a lawsuit. The position is especially justified in light of recent 

Federal mandates issued by the Centers for Medicare and Medicaid Services ("CMS"), the 

Federal Agency responsible for management of the Medicaid program, which essentially 

incorporate the same integration mandates which Plaintiffs seek in their complaint? These CMS 

rules require that all HCBS waiver services, including residential, employment and leisure, be 

provided in community-integrated settings with requirements for ensuring meaningful individual 

choice. The rules establish timetables for compliance and sanctions for failure to meet the 

requirements within the specified timetables. 

2 The rules were issued on January 14,2014 and were effective March 1 of the same year. 79 FR 
2948,3029, Jan. 16,2014. The changes are codified in various parts of 42 CFR §§441.301, 
441.302 and 441.304. A summary of the changes is found at Rose Frech, Jon Honeck and Kate 
Warren Ohio at a Crossroads: the Developmental Disabilities system (2015), pp. 50-54, 
http://www.communitysolutions.comlassets/docslMajor Reports/Other Publications/ccs ddstud 
y embedded rf.pdf. 
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If the Court determines that the lawsuit should go forward as filed, OACBDD has interests 

which need to be protected and which are not consonant with all of the positions taken by State 

Defendants. 

3. DD Boards Are Not Extensions or Agents of the State Defendants 

A key element in Plaintiffs' objection is the assertion that DD Boards are agents ofthe State 

Defendants and, in essence, are wholly subject to the control of DODD and ODM. See e.g. 

Plaintiffs' Response in Opposition to Motion to Intervene, Doc. #73, pp. 8,10, 12. It is correct 

that DD Boards are the Medicaid local administrative authority for HCBS Medicaid services in 

Ohio, subject to ODM as the single state Medicaid agency, and are, in essence, agents ofODM 

for those purposes. Ohio Rev. Code § 5126.055. By contrast, DD Boards have a considerable 

degree of autonomy in the development, implementation and monitoring of non-Medicaid 

services. Ohio Rev. Code § 5126.02(A)(1) affirms that "a county board shall be operated as a 

separate administrative and service entity." Each DD Board is required to undertake assessments 

of service needs in the county and to develop plans which, within available resources, address 

those needs identified in that county. Ohio Rev. Code § 5126.04(A), 5126.05, 5126.051. There 

is oversight by DODD and each DD Board is required to adhere to State and Federal 

requirements, but the DD Boards are no more agents of DODD than a local bank is an agent of 

the FDIC and other Federal regulatory agencies. 

4. Conclusion on Adequacy of Representation 

Non-Medicaid services and supports, and the substantial local funds which DD Boards 

provide for community-based programs are key elements in the current system. Any change will 

affect the local boards in ways that the State Defendants cannot or will not always anticipate. 

OACBDD has given sufficient facts to support a finding under standards articulated in Michigan 
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State v. Miller, 103 F.3d at 1247, that the State Defendants may not adequately represent the 

interests of local DD Boards. 

III. THIS COURT SHOULD GRANT OACBDD PERMISSIVE INTERVENTION 

A. Standards for Permissive Intervention 

The Sixth Circuit in Purnell v. Akron, 925 F.2d 941, 950-951 (6th Cir. Ohio 1991) noted that: 

Rule 24(b) grants the district court discretionary power to permit intervention if the motion is 
timely, NAACP v. New York, 413 U.S. 345, 365-66 (1973), and if the "applicant's claim or 
defense and the main action have a question oflaw or fact in common." Fed. R. Civ. P. 
24(b )(2) .... the district court, in exercising its discretion, must consider whether the 
intervention will unduly delay or prejudice the adjudication ofthe rights of the original 
parties. 

Accord, Blount-Hill v. Ohio, 244 F.R.D. 399, 404 (S.D. Ohio, 2005). 

"Permissive intervention under Rule 24(b) is to be liberally granted, so as to promote the 

convenient and prompt disposition of all claims in one litigation." Allied Constr. Indus. v. City of 

Cincinnati, 2014 U.S. Dist. LEXIS 186402 *16 (S.D. Ohio Nov. 24,2014). 

B. The Motion for Permissive Intervention should be granted. 

There is no dispute that OACBDD's Motion to intervene is timely. The summary above on 

the role ofDD Boards establishes that there are common questions oflaw and fact which may 

not be fully represented by the State Defendants. There are common questions of fact including, 

for example, the degree of integration in various counties for services, the progress made by DD 

Boards and State Defendants in implementing integration mandates, procedures for ensuring 

choice and management of waiting lists on State and local levels. There are common questions 

of law, including such issues as the scope and application of integration mandates and the degree 

to which proposed relief is subject to the fundamental alteration defense under Title II of the 

ADA, 
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Participation by the DD Boards will not unduly delay or complicate the proceedings. 

OACBDD has no intention of adding to the briefing already done. Discovery need not be any 

more complicated since much of the documentation about individuals served by the DD Boards, 

including Plaintiff records, are only available through the DD Boards and not accessible through 

existing Defendants. Anyon-site expert tours or other discovery involving DD Boards will 

necessarily involve counsel for OACBDD. Plaintiffs have already obtained extensive 

documentation from DD Boards serving the Plaintiffs without delay or complexity. OACBDD 

representatives have been in communication with Plaintiffs on numerous occasions since the 

inception ofthe lawsuit (Exh. B) and there is no reason to conclude that the Plaintiffs will be 

disadvantaged by having counsel for OACBDD participating in the proceedings. 

Plaintiffs appear to concede that DD Boards should have a role in the remedial phase 

(Plaintiffs' Response in Opposition to Motion to Intervene, Doc. #73, p. 14) which could begin 

to emerge at any time in litigation of this complex nature. The complexity of the system, the 

need to access information kept by DD Boards and the importance of the DD Boards' role in 

funding strongly support the need to have OACBDD as the representative ofDD Boards to be 

present at all stages of the litigation. 

IV. CONCLUSION 

For the reasons stated above, this Court should grant OACBDD's Motion to Intervene. 
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Respectfully submitted, 
sf Franklin J. Hickman 
Franklin J. Hickman (0006105) 
fhickman@hickman-Iowder.com 
Trial Attorney 
John R. Harrison (0065286) 
jharrison@hickman-Iowder.com 
HICKMAN & LOWDER CO., L.P.A. 
1300 East Ninth St., Suite 1020 
Cleveland, OH 44114 
(216) 861-0360 telephone 
(216) 861-3113 facsimile 
Counsel for OACBDD 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that the foregoing Reply of Defendant-Intervenor OACBDD 
to Plaintiffs' Opposition to OACBDD's Motion to Intervene was filed electronically on January 
17,2017. Notice of this filing will be sent by operation of the Court's electronic filing system to 
all parties indicated on the electronic filing receipt. Parties may access this filing through the 
Court's system. 
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Ball v. Kasich: News and Updates 
Topic: OACS Positions on Issues Raised by Parties in the Case 

Summary: On August 8, 2016, the Board of Trustees of the Ohio Association of County Boards of 
Developmental Disabilities (OACB) took several formal positions on issues raised in the lawsuit Ball v, Kasich. 
While the issues discussed below feature prominently in arguments raised by both plaintiffs and defendants, it 
is important to note that OACB has not taken a position on any specific legal argument raised by a party to the 
lawsuit, or on the lawsuit as a whole, These positions include: 

Large Intermediate Care Facilities (ICFs) 
A. Significant efforts are underway to reform the 
ICF system, and these reforms must be given time 
to demonstrate their effectiveness before litigation 
continues; 
B. ICFs must be available for people who require 
such a level of care and choose to reside in such 
facilities; however, the process for selecting an ICF 
as a provider of choice must include other meaningful 
options - both for those currently residing in ICFs and 
for those facing the prospect of entering an ICF for the 
first time; and 
C. As people with developmental disabilities prepare 
to move out of an ICF, they must have fully state­
funded waivers available to them that follow them into 
the community. 

Waiting Lists for Waiver Services 
A. The State of Ohio must increase its share of waiver 
match to reduce disparity in accessing services and 
supports; and 
B. A more accurate waiting list must be developed 
to remove those people from the waiting list who are 
already receiving one or more services or who have no 
immediate need for services. 

State Waiver Allocation Disparities 
A. The State of Ohio must maintain the current 
number of state-funded waivers; 
B. The State of Ohio must increase its share of waiver 
match for new waivers; and 
C. The State of Ohio must fully fund match for new 
waivers that are the result of state or federal mandates. 

Sheltered Workshops 
A. The State of Ohio must revise its employment 
data collection tools and processes to ensure data 
collection is more efficient and accurate; 
B. More integrated employment opportunities must 
be offered consistent with the ability and preferences 
of people with developmental disabilities; 
C. Sheltered employment opportunities must 
continue to be offered as one of many choices for 
people with developmental disabilities; and 
D. Independent of actions by the State of Ohio, 
county boards of DD must take the lead in 
researching and developing alternative models for 
employment and vocational services by collaborating 
with local, regional, and statewide partners. 

Recreation and Leisure Activities 
A. County boards of DD and private providers 
must support a system of day activities that gives 
people with developmental disabilities who are 
unable to work in competitive employment access 
to opportunities for personal development and 
meaningful social interactions; 
B. People with developmental disabilities must have 
reasonable alternatives to facility-based day supports 
with preference given to supports that are fully 
integrated into the community; and 
C. Facility-based supports must remain available 
for people with developmental disabilities who have 
intensive needs and are unable to participate in 
community-integrated programs. 

Questions about the information contained in this document should be directed to 
OACB Executive Director Bridget Gargan (bgargan@oacbdd.org) at 614-431-0616. 
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STATE OF OHIO 
ss 

COUNTY OF FRANKLIN 

Bridget Gargan, being first duly sworn, deposes and says: 

1. Affiant is the Executive Director of The Ohio Association of County Boards Serving People 
With Developmental Disabilities (hereinafter "OACBDD"). 

2. Exhibit A attached hereto is a true and accurate copy of the positions adopted by OACBDD 
Trustees on August 8, 2016. 

3. This position paper was disseminated widely among members ofOACBDD and others. The 
position paper was provided bye-mail to counsel for Plaintiffs and counsel for DODD on 
August 18,2016. 

FURTHER AFFIANT SA YETH NAUGHT 

,II?/Ir 
Date '/ 7 Bridget Gargal V 

SWORN TO, AND SUBSCRIBED BEFORE ME, a notary public on this ~ay of ~yt, very 
2017. , .~ 

--~~~~~--~~-,~~~=----

Anne. Neu 


