
EXHIBIT A 
Key Concepts and Players in Ohio’s Changing DD System 
 
The following key concepts and players are discussed in this document: 
 

1. Americans with Disabilities Act (ADA) of 1990 
2. Olmstead v. L.C.  
3. Disability Rights Ohio 
4. Centers for Medicare and Medicaid Services (CMS) 

a. CMS Rules on Home and Community Based Services 
b. Home and Community Based Settings 
c. Waivers 

5. US Department of Justice  - Civil Rights Division (Disability Rights Section) 
6. Consent decrees / Settlement agreements 
7. Conflict-Free Case Management and the “Firewalls” Document 

 
 
1.  Americans with Disabilities Act (ADA) of 1990 
The Americans with Disabilities Act (ADA) was signed into law on July 26, 1990, by President George 
H.W. Bush. The ADA is one of America's most comprehensive pieces of civil rights legislation that 
prohibits discrimination and guarantees that people with disabilities have the same opportunities as 
everyone else to participate in the mainstream of American life -- to enjoy employment opportunities, to 
purchase goods and services, and to participate in State and local government programs and services. 
Modeled after the Civil Rights Act of 1964, which prohibits discrimination on the basis of race, color, 
religion, sex, or national origin – and Section 504 of the Rehabilitation Act of 1973 -- the ADA is an 
"equal opportunity" law for people with disabilities. 
 
To be protected by the ADA, one must have a disability, which is defined by the ADA as a physical or 
mental impairment that substantially limits one or more major life activities, a person who has a history or 
record of such an impairment, or a person who is perceived by others as having such an impairment. 
The ADA does not specifically name all of the impairments that are covered.  All agencies and programs 
at every level of government fall under the mandate and jurisdiction of the Americans with Disabilities 
Act, including county boards of DD. 1 
  
2.  Olmstead vs. L.C. (sometimes referred to as simply “Olmstead” or “the Olmstead decision”) 
Olmstead v. L.C. is a 1999 United States Supreme Court case regarding discrimination against people 
with mental disabilities. The Supreme Court held that under the Americans with Disabilities Act, 
individuals with mental disabilities have the right to live in the community rather than in institutions if, in 
the words of the opinion of the Court, "the State's treatment professionals have determined that 
community placement is appropriate, the transfer from institutional care to a less restrictive setting is not 
opposed by the affected individual, and the placement can be reasonably accommodated, taking into 
account the resources available to the State and the needs of others with mental disabilities."  
 
Since the decision was handed down, the federal government has taken enforcement actions against 
federal, state, and local government agencies that are not in compliance with the decision.  These 
enforcement actions are commonly initiated by the US Department of Justice, but any individual or 
organization can sue a government agency in federal court if they believe a law, system, or other 
decision or course of action violates the Olmstead decision (and by proxy, the Americans with Disabilities 
Act).  In Ohio, the primary organization likely to initiate an Olmstead action or lawsuit outside the purview 
of the US Department of Justice is Disability Rights Ohio (see below).  All agencies and programs at 
every level of government fall under the mandate and jurisdiction of the Olmstead decision and the 
Americans with Disabilities Act, including county boards of DD. 2 
 



3.  Disability Rights Ohio (DRO) 
Disability Rights Ohio is a non-profit organization with a federally mandated mission to advocate for the 
human, civil, and legal rights of people with disabilities in Ohio.  In October of 2012, Disability Rights 
Ohio replaced Ohio Legal Rights Service as Ohio's Protection and Advocacy (P&A) system. Protection 
and Advocacy Systems (P&As) work at the state level to protect individuals with developmental 
disabilities by empowering them and advocating on their behalf. There are 57 P&As in the United States 
and its territories, and each is independent of service-providing agencies within their states. 
 
P&As have been involved in a significant number of landmark cases and work closely with other entities, 
especially State Councils on Developmental Disabilities and University Centers for Excellence in 
Developmental Disabilities Education, Research, and Service. P&As work to implement the U.S. 
Supreme Court’s 1999 decision in Olmstead v. L.C., which requires states to eliminate unnecessary 
segregation of people with disabilities, and to ensure that they receive services in the most integrated 
setting possible. 
 
Disability Rights Ohio is governed by a Board of Directors, primarily consisting of people with disabilities 
and family members of people with disabilities.  The organization’s Executive Director is Michael 
Kirkman, who oversees a staff consisting primarily of attorneys and other professionals in the DD field. 3 
 
4.  Centers for Medicare and Medicaid Solutions (CMS) 
The Centers for Medicare and Medicaid Solutions (CMS) is the federal agency that governs, regulates, 
and otherwise controls the implementation of Medicare and Medicaid at the federal level.  Because state 
governments are the primary administrators and implementers of Medicaid programs, CMS regulates 
how states do this by enforcing federal law through rules and other official guidelines. 4 
 

a.  CMS Rules on Home and Community-Based Settings 
Many times the subject of “the new CMS rule” will come up in conversation when participants are 
discussing changes to Ohio’s DD service delivery system.  These rules (specifically, CMS 2249-F 
and CMS 2296-F) are the primary ways in which the federal Medicaid agency regulates how 
services are provided by the program at the state level.   
 
In March 2014, CMS released new rules that strengthen and clarify the requirements for states to 
administer long-term services and supports in home- and community-based settings.  While the 
new rules are technically in effect, they have yet to be fully enforced as both state and federal 
agencies familiarize themselves with the new provisions and put transition plans in place to 
ensure compliance.  Part of these new rules include requirements for states to submit proposals 
on how they intend to shift the focus of their programs to come into compliance with the new rules 
(or document how their systems are already in compliance, if that is the case).   
 
Ohio is currently considering what its transition plan will look like, and has involved stakeholders 
from many areas of the state’s DD service delivery system (including OACB) to participate in this 
process.  For a full list of the participants in this transition plan workgroup, refer to Exhibit B of this 
packet. 
 
b.  Home and Community-Based Settings 
The new CMS rule establishes requirements for “home and community-based settings” that are 
focused on the nature and quality of individuals’ experiences (outcomes) and not necessarily the 
specific attributes or types of settings that exist.  The new requirements are intended to maximize 
opportunities for individuals to have access to the benefits of community living and the 
opportunity to receive services in the most integrated setting, not to mandate which specific types 
of settings are approved or not approved for the delivery of services.   
 
Generally, the new rules are intended to ensure that people with disabilities receive services in 
the community to the same degree of access as individuals not receiving Medicaid home and 



community-based services.  Specifically, the rules contain requirements that individuals must 
have full use of their rights to privacy, dignity, respect, and freedom from coercion and restraint, 
that the individual has initiative, autonomy, and independence in making life choices, and that the 
individual has the ability to choose services and supports and who provides them. 4 
 
c.  Medicaid Waivers (sometimes simply referred to as “Waivers” or “1915c waivers”)  
CMS modifies and administers Medicaid waivers, through which states request permission to 
deviate from the standard method of administering the Medicaid program in order to offer 
services in home- and community-based settings.  Waivers are vehicles states can use to test 
new or existing ways to deliver and pay for health care services in Medicaid.  They are typically 
reviewed every five years by the federal government, though states can propose new waivers at 
any time. 
 
In Ohio, people with developmental disabilities are served through four Medicaid waivers, 
including: Individual Options (IO), Level One, Self-Empowered Life Funding (SELF), and 
Transitions DD (TDD) waivers. The primary goal of a waiver is to facilitate the provision of long-
term services and supports in home- and community-based settings to those who would 
otherwise qualify for an institutional level of care.  In other words, waivers are intended to 
facilitate the integration of services for people with DD in the community. 

 
5. US Department of Justice – Civil Rights Division (Disability Rights Section) 
The Civil Rights Division of the Department of Justice, created in 1957 by the enactment of the Civil 
Rights Act of 1957, works to uphold the civil and constitutional rights of all Americans and enforces 
federal statutes prohibiting discrimination on the basis of race, color, sex, disability, religion, familial 
status and national origin. 
 
The Disability Rights Section works to achieve equal opportunity for people with disabilities in the United 
States by implementing the Americans with Disabilities Act (ADA). The Section's enforcement, 
certification, regulatory, coordination, and technical assistance activities are required by the ADA, and 
affect more than six million businesses and non-profit agencies, 80,000 units of state and local 
government, 49 million people with disabilities, and over 100 Federal agencies and commissions in the 
Executive Branch.  If the federal government were to take an Olmstead action against the State of Ohio 
or a county board of DD, this would be the agency that would be leading the case. 5 
 
6.  Consent Decrees / Settlement Agreements 
A consent decree is an agreement or settlement to resolve a dispute between two parties without 
admission of guilt. The plaintiff and the defendant ask the court to enter into their agreement, and the 
court maintains supervision over the implementation of the decree in monetary exchanges or 
restructured interactions between parties. It is similar to and sometimes referred to as a settlement 
agreement or consent judgment. Consent decrees are frequently used by federal courts to remedy 
various social issues that deal with public and private organizations, where a large number of people are 
often concerned even if they may not be members of either party involved. Examples have included Title 
VII, the Americans with Disabilities Act, and environmental safety provisions. 
 
Some government entities, including the states of Virginia and Rhode Island, have recently entered into 
consent decrees/settlement agreements with the US Department of Justice on issues related to the 
Olmstead decision and the Americans with Disabilities Act.  Benefits of settlement agreements include a 
high level of control by both parties, reduced time and cost than that of a court trial or other litigation, and 
increased judicial oversight.  Negative aspects of settlement agreements include that they can be over-
reaching, ambiguous or vague, and that they could be in effect for far longer than is wanted or practical 
(some can be indefinite) by one party. 6 
 
 
 



7. Conflict-Free Case Management and the “Firewalls” Document 
States are required states to mitigate conflict of interest in the authorization and provision long-term 
services and supports through Home and Community Based Service waivers. Conflict of interest is 
defined as a real or seeming incompatibility between one's private interests and one's public or fiduciary 
duties. CMS prohibits conflicts of interest in its rules, which mandate that “providers of HCBS for the 
individual, or those who have an interest in or are employed by a provider of HCBS for the individual, 
must not provide case management or develop the person-centered service plan, except when the state 
demonstrates that the only willing and qualified entity to provide case management and/or develop 
person-centered service plans in a geographic area also provides HCBS.” 
 
CMS clarifies that if the state does demonstrate that the only willing and qualified entity to provide the 
services also provides HCBS, the state must then “devise conflict of interest protections including 
separation of entity and provider functions within provider entities, which must be approved by CMS.” 
People with developmental disabilities served under this system must also be provided with a clear and 
accessible alternative dispute resolution process. 
 
In Ohio, the state submitted and CMS approved such a document (known as the “firewalls” document) in 
2009, which outlines the ways in which county boards of DD and the State of Ohio ensure that a conflict 
of interest does not develop in instances where the county board offers both case management through 
SSA and serves as the direct provider of HCBS waiver services.  It is unclear whether or not this 
document will be maintained in its current form if large-scale changes within Ohio’s DD service delivery 
system are proposed and/or implemented in response to actions by Disability Rights Ohio, the US 
Department of Justice, or the state’s CMS Transition Plan, but for the time being, it is currently in effect 
and shall continue forward until further notice.  
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